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Ihe Appellants C A S E. 


Reynolds Calthorpe, Eſq; Charles May, Eſq; Mary May, his) 
a Appellants. | Daughter, Frances Plowden, alias Reſpondents. 


Samuel Battely, Gent. Langriſh, and Others. 


venturers Right of 16157 Acres of Land in Jreland, ſet out on Account of the Rebellion, 164r. and died ſoon after fo 

poſſeſſed, Inteſtate : Whereby, and by Virtue of Letters of Adminiſtration out of the Prerogative Court in Treland, 

Dorothy Calthorpe, his only Siſter and Heireſs, and the Widow and Relict of Fames Calthorpe, Eſq; and Mother of the 
Appellant Reynolds, became intituled to all his Real and Perſonal Eſtate. | 

That Dorothy being ſo Seized and Poſſeſſed by Leaſe and Releaſe, conveyed all her Lands in Jreland (except certain Lands in 

Meſt. Carbery, in Poſſeſſion of Henry Beecher, and ſince Sold to him) to the Ule of her ſelf for Life, Remainder as to one Moiety, 


= General John Reynolds, 5th May, 1659, was Poſſeſſed in his own, and as Aſſignee of ſeveral Soldiers and Ad- 


to Chriſtopher her Second Son, in Tayl; Remainder to the ſaid Reynolds her Third Son, in Tayl; Remainder of the other Moiety 


to the ſaid Reynolds in Tayl; Remainder to the ſaid Chriſtopher in Tayl; Remainder of all to her ſelf and her Heirs. And there- 
in is a Proviſo, That it might be lawful for the ſaid Dorothy, during Life, by any Writing to grant to any Perſon a Rent-Charge 
to be iſſuing out of the Premiſſes, not exceeding 200 J. per Am. And therein it is Covenanted, That in Caſe any of the faid Lands 
ſhould be evicted or reſtored to the former Proprietors, and cther Lands gotten in Reprize for the ſame, ſuch Reprized Lands 


ſhould be to the ſame Uſes. g SE. 
That Sir 4/gernoon May Married the ſaid Dorothy, and in Ireland he exhibited a Claim in his own and his Wife's Name, as her 


Inheritance (for in his Anſwer he acknowledges he had no other Right) for the ſaid 16157 Acres of Land, before the Commiſſioners 
for putting in execution the Acts of Settlement and Explanation ; which Act obliged all Soldiers and Adventurers to retrench One 
Third Part; fo that the whole being 16157 Acres, One Third came to 5385 5, the remaining Two Thirds came to 10771 J, and 


there were confirmed to them only 9621 Acres; ſo that they were deficient by the Lands Evicted and Decreed from them, over 


15. Sept. 1666. 


15. Oct. 1666. 


12. July 1666. 


and above the Third Part which ouglit to have been retrenched 1150 Acres; to make good which Deficiency, Sir Algernoon had, 
12th,of Fuly and 26th of December, 1668. ſet out to him in Reprize, 995 Acres, 3 Roods, 27 Poles; which made up all the ſaid 
Deficiency of 1150 Acres, wanting only 154 Acres, 13 Poles, 

That Sir Algernoon paſſed in Patent ſome Lands to the Ule of himſelf and Dame Dorothy, and her Heirs. 
Hie paſſed in Patent Ballioguin and Rocket?'s Caſtle, in the County of Waterford; and Gracedieu and other Lands in the Liberties 
of the County of the City of Waterford, to the Uſe of himſelf and Dame Dorothy, and his Heirs; and tho" theſe are mentioned 
to be Reprized Lands, (the more colourably to evade the Deed of 1662.) yet in Fact they were the Original Lot of the Com- 
miſſary, not Evicted nor retrench'd, but Confirmed, as appears by the Original Claim and Report, and therefore ought in no wiſe 
to have been paſſed as Reprized Lands. i 

The ſaid Dorothy by Deed-Poll, reciting the Deed of 17th of April, 1662. grants an Annuity of 200 J. per Ann. payable to 
Sir Thomas Hervey, Truſtee for Sir Algernon, redeemable on Payment of 1000 J. within Six Months after her Deceaſe : Which 
Deed Sir Algernon in his Anſwer denies any Kno «lege of, but by his Will duely proved and made before the Commencement of 


this Suit, and under which the Reipondents May and his Daughter, and Plomden, alias Langriſh, chiefly Claim, he plainly referrs 


Mich. Term, 
1666. 


Auguſt 1668. 


thereto. | 
That Sir Algernoon and Dame Dorothy Levied Fines of the Lands limited to him and her, and her Heirs, and declare the Uſes of 


the ſaid Fines by Deed of Auguſt the 25th, 1668. viz. To the Ule of Sir Algernoon and his Wife for their Lives, without Impeach- 
ment of Waſte: And after both their Deaths, That Sir Fohn Mordaunt and Robert Maltywood, Eſq; ſhould, as Truſtees for the Ex- 
ecutors or Adminiſtrators of Sir Algernoon for Sixty Years, receive a Rent-Charge of 200 J. per Ann. Remainder to Chriſtopher and 


<Royzmailaix/thorpe as above, with a Proviſo, That the Rent-Charge ſhould ceaſe on Payment of 1000 J. at one entire Payment; 


+ 1683s. 
20&21 Jul. 1699. 
1700. 


1704. 
8. Nov. 1706. 


and with Power for Dorothy to revoke all the Ules, except thoſe limited to Sir A/gernoon and his Executors. 
That upon the Lands paſſed to the Heirs of Dorothy, were divers Woods growing of great Value, which Sir Agernoon, without 


any Exception or Reſervation of ſmall Trees, &c. about a Month before the Appellants Filed their Bill, Sold to ent, &c. for 1000 J. 


who Paid only 100 J. thereof, and have cut and carried away Wood of much more Value. 
Dorothy Died in 1685. 

Chriſtopher Calthorpe conveyed all his Eſtate and Right for valuable Conſideration, to the Appellant Battely. 

That the Appellants in 1 700 brought their Bill to have an Execution of the Deed 1662, and an Account of the Profits ſince the 
Death of Dorothy, above the ſaid 1000 J. and to have a perpetual Injunction againſt the Vendees of the Woods. 

That Sir Algernoon Died 1704, and the Cauſe being revived, was Heard on the 87h of November 1706. and it was Decreed among 
other Things, that the Plaintiffs ſhould have an Account of the Profits of the Eſtate paſſed in the Patent to the Heirs of Dorothy, - 
from the Death of Sir A/zernoon only; and that the Plaintiffs ſhould have no Relief as to the Lands paſſed in the Patent to the Heirs 
of Sir Aggeruoon, nor as to the Woods. | . 

That Sir 4/zernoon being only Tenant for Life, in the Right of his Wife by the Deed of 1662, made by her Two Months before 
her Marriage with him, and before any Contract or Treaty of Marriage, on Conſideration of providing for her Sons, unprovided 
for by her Husband their Father, becauſe of her promiſing this Eſtate to them, had no Authority to paſs the Lands in the Patents 
contrary to the Deed 1662. | | 

That the Lands paſſed in the Patents, contrary to that Deed, to the Heirs of Sir Algernoon, ovght to be liable to the Uſes of the 
_ 1662 ; ſince they were not fo paſſed on any valuable Conſideration, nor ſo much as with the Proof of any Conſent of Do- 
rothy thereto. | 

That 1130 J. paid to the Counteſs of Thomond for Arrears of a Rent-Charge out of the Lands, incurred ſince the Death of 
Commiſſary Reynolds, was the proper Debt of Sir Algerno and his Lady, and fo could be no valuable Conſideration ; and 
Sir Algernoon was well rewarded for his Expences in paſſing of the Patents, and all his other Trouble and Charges, by Receipt of the 
whole Profits twenty four Years, during the Life of his Lady, and the 1000 /. afterwards out of the Eſtate; and by Sale of 2967 


Acres Weſt-Carbery Lands to Beecher ; and by 995 Acres given in Reprize for Deficiencies as above. h | 
That Sir Agernoon had no viſible Eſtate; and by his Marriage, beſides this Iriſh Eſtate, was intituled to Dame Dorothy's Join- 


tureupwards of 500 J. per Annum, and about 3000 J. in Morgy. 
That Sir Algernoon having by the Deed of 1668, and by his Will made before the Commencement of this Suit as aforeſaid, 


purſued the Powers of the Deeds of 1662 and 1666, ſhould be preſumed to have had Notice of both thoſe Deeds, and therefore 
ought not to be diſpuniſhable of Waſte by the Deed of 1668, and have Power to Sell the Timber, or other Advantage, contrary 
to the ſaid Deed of 1662 ; and allo ought to account for the Profits of the whole Eſtate from the Death of his Lady, above the 


faid 1000 J. 


Wherefore the Appellants have Appealed from the Decree, ſo far as it relates to the Diſmiſſion of the Bill, in reſpect 
of the Lands paſſed to Sir Algernoon and his Heirs ; and as to the Woods Sold by Sir Algernoon ; and as to the 


Appellants having an Account of the other Lands paſſed to the Heirs of Dorothy from the Death of Sir Algernoon 
only ; and humbly hope the ſame ſhall be Reverſed accordingly. | 


Saint John Brodrick. 
Henry Stevens. 


